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~l)ey 'P~tent$', Oomp(t,ny~ru1:0ther8 ~v.Howard Br()ther~.

IN THE COURT 'OF SESSION IN SCOTLAND.·

IN TUB OUTER HOUSE. '

Before THELBRD ORDINARY (KINCAIRNEY) and THE LORD' ORDINARY ON

THE 'BILLS' (PEARSON).

5 January 19th and 24th, February.S'[th, March 8th, 13th and 20th, May 22nd,
Noveniber28th, 29th, and' 30th~ December Ist, 7th, 26th, 27th, and 28th,
1900, February 5th, 6th, 7t-h, and 12th, March 28th, July 5th and '30th,
~nd October 23rd and 24th, 1901.

IN THE INNER HOUSE (SECOND DIVISION).

10 Before THE LORn JUSTICE OLERK and J~ORDS YOUNG, TRAYNER, and -
MONCRIEFF•

.June 11th and July Ist and 17th, 1902.

DEY PATENTS COMPANY AKD OTHERS v. HOWARD BROTHERS

(Act'ionjor payment of 1500l.).

15 HOWARD BRO'l'HERS v. DEY PATENTS COMPANY AND OTHERS

(Action for Implement of Contract and Damages)•.

HOWARD BROTHERS u, DEY PATENTS COMPANY AND OTHERS

(Action of SUSIJensio1~and Interdict).

Sale of Patent 'rights.-Acti01ts for implement of con/tract, interdict and
20 damages.~aonstr1.lction of contracts.-J..Heasure of damages for infrinqement.

John De)" and Alexander Dey (the Dey Patents Company) invented and
patented a time register. John Dey made them in America and Alexander
Dey, residing in Glasgow, represented the Patentees and makers here. Howard
Brothers, oj Liverpool, acted as agents for the Dey Patents Company up to the

25 10tlt oj June 1898, but on this date th8'lJ concluded with the Deys a sale of the
past, present; and future benefits oj the De)" time-keepinq inventions for certain
countries named, incl'Uding the A ustrali«n colonies. On the. 14th oj October1898

-the Dey Company ,agreed not to sell outside ofOanada and the United States,
o
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Deposits of 500l. and 8000l. uiere stlpuJated for, and Howard Brothers paid the
500l. and 1500l. of the 8000l. When the Dey Company sued for the other 1500l.,
Howard Brothers raised action for implement or fulfilment of the said contracts
and for 80,000l. damages for non-fulfilment. The Deys denied the validity of
any contract except those of the 10th of June and srd of November andcertain 5
memoranda. A relative action of interdict or inj1~nction was raised by Howard
Brothers against a person named Gillies ill Glasgow, who, it was alleged, was
lnaking registers in Glasgow with the connivance of the Deys. Held, by the
LORD ORDINARY, that, on the construction of the various documents, the
contracts in question. were binding and enforceable; that the Dey Oompany 10
had broken their contract and were liable in damages, which were assessed
at 450l. for infringement of Patent and 2800l. for breach of contract.
The Dey ,- Company reclaimed, After argument before the INNER HOUSE
(Second -Div1:sion) the Court intimated that they considered the contracts
binding, and suggested that the parties should arrange the question of 15
damages; which they did at 2250l. The Court decerned accordingly.

These three actions (which ran a course of two years in the Court of
Session in Scotland) had reference to the fulfilment of contracts between
Patentee vendors and the vendees of rights to sell an automatic timekeeper
for public works and warehouses. 20

The Dey Patents Oompany carried on business at Syracuse,in the State of
New York. It consisted of John Dey, who resided at Syracuse, and his brother,
Alexander Dey, who resided in Glasgow, These two invented certain apparatus
for noting the time of arrival at and departure from public works or ware
houses of the persons employed therein. The apparatus became known under the 25
name of the" Dey Time Register Patents." One Patent was taken out in 18FiH
(No. 1614 of 1888) by Alexander Dey; another was taken out in 1894 (No.
14,015 of 1894) by John Dey and Alexander Dey; and a third was taken out in
1898 (No. 23,454 of 1898) by John Dey.

The invention may be shortly described- in the words of Mr. Ooubrouqh, 30
Fellow of the Chartered Institute of Patent Agents - in London, who was
examined as a witness, as follows :-" In the working of the machine, the work-
" man coming in turns the handle to his number; for instance, workman No.
" 10 revolves the handle till it is opposite to No. 10, and then he pushes the
" handle inward, inserting the pin in the aperture opposite his number, That 35
" operation also revolves a paper slip on a drum in the interior of the' machine
" that is numbered coincidently with the number on the outer ring, and brings
" the number into a central position under certain type-wheels whose function
" is to print the time on the slip. These type-wheels are governed by a clock.
"There is aminute wheel which moves with the minute handle of the clock, 40
" so that the numeral on the type-wheel corresponding with the minute and
" also the numeral on the hour wheel corresponding with the hour, are in a
" central position. The workman in moving .the handle brings his number
" opposite that central position, opposite the time of the day. The central pin
" operates upon little levers inside, which raise the paper-covered drum against 45
" the printing wheel. Between the numerals and the paper there is an aniline
" ink ribbon, by means of whieh.rwhen you press the paper upwards against
" the numerals, the numerals-rrint through the paper. The small dial which
" indicates the various periods of>the day when the men come and go is regu-
" lated by the clerk of the works.iwho shifts the handle to the particular period 50
" of -the day required, and by the operation of a worn). the drum is move4
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" axially so that the appropriate column of figures may be recorded. A bell
" rings to show the workman that he has performed the printing operation. At
" the end of the day, when the' whole incomings and outgoings are recorded,
"the slip is removed from the drum, and the slip contains a record of the

5 ",w9rkman's arrival and departure. If the workman does not touch the thing
" at all, he appears as absent on the slip."

John Dey went to America about 1890, and started a factory for making the
machines. Alexander Dey remained in Glasgow, representing the Company in
Great Britain. He rented a place at 3 Love Loan, Glasgow, where Gillies

10 Brothers had done the experimental work for him, and where uncompleted
machines, sent from America, were finished. Gillies Brothers were called in
the actions as Defenders, along with the Dey Patents Oompany, but they did
not enter appearance as a party, and it was conceded that they had no interest.
Up to about the 10th of June 1898 Howard Brothers, of Liverpool, had acted as

15 agents for England and Ireland of the Dey Patents Oompany. Gillies Brothers,
against whom, as well as the Dey Patents Oompany, Howard Brothers' action
of suspension and interdict was directed, were said to carryon business at
Glasgow by the only known partner, James Gillies, who was a son of one of the
original partners of Gillies Brothers, a partnership dissolved by the death of

20 Hugh Gillies on the 19th of Ma)- 1898.
I. The first action was brought on the 19th of January 1900 by the Dey

Patents Oompany against Howard Brothers for l;>OOl. .This claim arose out of
an agreement dated the 10th of June 1898 between these parties. The chief
parts of the agreement on which the three actions depended are these :--" The

25 II' purchasers (Howard Brothers) shall have the option to purchase-(a) The
" benefit of the Patent of Her Majesty, dated the 21st day of July 1894
" and numbered 14,075 and granted to the vendor in respect of certain inven
"tions in relation to time registers. (b) The benefit of any foreign Patents
" which have alreaiy beenobtained by or on behalf of the vendor in respect of

ao "the present invention with the exception of those relating to the United
" States of America and Canada and the benefits of all pending negotiations for
"the acquisition of foreign .Patents, and the vendor, at the vendor's expense,
"should the said option be exercised, agrees to procure Letters Patent in
"respect of the said invention in the countries, dominions, and colonies

3[) "mentioned in the schedule hereto on or before the completion of this pur
"chase. (c) 'I'he benefit of all future inventions 'and improvements which
" shall be made by the vendor in connection with the manufacture or working
" of the said time registers. (d) The exclusive rights, so far as the vendor can
"confer the same, to apply for and obtain foreign Patents for the present

40 "invention and any such future inventions or improvements as aforesaid, and
" the benefit of all Patents so obtained. (e) The benefit of all 'extensions and
"prolongations of the terms and privileges granted by any such Patents as
"aforesaid." The countries named in the schedule referred to under clause (b)
above quoted were :-Australian Colonies and New Zealand, Austria and

45 Hungary, Belgium, Denmark, France, Germany, India, Italy, Japan, Russia,
Spain, Switzerland. The consideration for the said sale was to be the sum of
10,OOOl. in cash, of which 500l. was to be paid as a deposit within fourteen days
after the option was exercised. On the 22nd of July 1898 the Pursuers wrote to
the Defeuders with reference to the terms of said agreement as follows :-" We

50 "shall make no reserve as to Patent rights, and that, of course, of 1888 (No.
" 1614) is included in the agreement." The option was exercised on the 8th of
August 1898, and the said deposit paid on the 22nd of August 1898. A valid
contract of sale of said inventions was thereby said to be concluded in virtue
of which the whole benefits of said inventions were transferred to the

55 purchasers.
The Defenders stated that notwithstanding the terms of said agreement, and

in breach thereof, the Pursuers, subsequent to the date of sale, manufactured
C 2
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and supplied machines, the subject of said invention, to their agents' in
Australia, and dealt with and exploited or otherwise used said invention
there. On the Defenders protesting against said acts the Pursuers had an in
terview with them at which an agreement of the 14th of October 1898 was
executed. Such agreement contained (inter alia) the following clauses:- 5
" Fifth, we agree to supply you, free of cost, with complete drawings, specifica-
" tions, &c., to enable you to take out Patents in any country not named in the
" schedule of our agreement; and lastly, we agree not to sell to any person or
"firm in any country outside the United States of America and Canada any
" , Dey Time Registers' of any description, and will so far as is in our power 10
"prevent any other person except yourselves doing so, and will cable our
" Sydney agents to cease at once selling the machines in Australia, and in all
"reasonable possible ways we promise to assist you to further the interests of
" the business for which you have bought the Patent rights." By a supple
mentary agreement, dated the 3rd of November 1898, between the Pursuers and 15
Defenders it was provided :-" Second, the purchase price shall be allocated as set
"forth in the schedule hereto. In exchange for the document of title to the
" Patent applicable to each separate country the purchasers shall pay to the
" vendors [or their representative duly authorised, the price allocated to that
" country and the amount shall be due and payable 28 days after the vendors 20
" tender delivery, subject to the delivery of the four new machines as here-
" after mentioned. The deposit of 500l. already paid shall he held as a
"payment on account of the British Patents and the balance of the price of
" the Brltish Patents, viz.: 3000l. shall be paid as follows, viz.: One half within
"28 days after the delivery of the four improved or new registers which the 25
" vendors have agreed to supply and in exchange for the document of title to
" two existing Patents, and the other half 28 days after the document of title to
" the new Patent has been tendered subject to the delivery of the four new
" registers as aforesaid."

Schedule referred to 1~n the forego/in,g SUP1Jle1nentary Agreement. 30

I
I

N ames of Countries. Prices.

British Patents-old and new ... .,. £3,500
German ... ... ... ... ... 2,000
French ... ... ... ... ... ... 1,000
Australian Colonies and New Zealand .... 1,000
Russia ... ... ... ... ... ... 500
Belgium ... ... ..~ ... ... 500
Italy ... ... ... ... ... ... 200
Spain ... ... ... ... ... ... 150
Austria and Hungary ... ... ... 150
India ... ... ... ... ... ... 300
Switzerland ... ... ... ... ... IOU
Denmark ... ... ... ... ... 100
Japan ... ... ... ... ... 500

Total ... ... ...
I

£10,000

B5

40

The Dey Patents Oompany denied that they had manufactured and supplied 4:5
machines, the subject of the invention referred to, by their agents in Australia.

The deposit of 500l. was paid by Howard Brothers to the De.1J Patents
Oo'mpany on the 22nd of August 1898, On the 9th of December 1899 Houiard
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Brothers made a further payment of 1500l. on account of the British Patents,
three in number, and they thereupon obtained delivery of the titles to the said
Patents together with the Patents themselves. There remained due a sum of
1,:>OOl., for which the first action was brought. It was admitted that the

5 Patent of 1894 was not delivered timeously to Hoioard Brothers, but in the
course of the proceedings the Dey Comparu) agreed that this should now
be done. The machines were not patented out of Great Britain. The Dey
Company's plea-In-law was that Howard Brothers being due and resting owing
to the Pursuers the sum sued for, 1500l., decree therefor ought to be granted

10 against them with expenses. Several supplementary agreements were
referred to in the case, but it is not necessary to set them out.

On the 13th of March 1900 the I..ORD ORDINARY heard Counsel on the closing
of the Record. The Defenders in the first action, Hoioard Brothers, had by
this time raised the second action about to be referred to, and accordingly the

15 LORD ORDINARY continued the closing of the Record, and it was not till the
22nd of May 1900 that his Lordship closed the Record in the first and second
actions and allowed both parties a proof of their averments.

II. The action of Houiard Brothers already referred to was an action for
implement or fulfilment of contract and damages. It was brought by them on

20 the 27th of February 1900, and contained the following conclusions :-" First.
" The Defenders ought and should be decerned and ordained, by decree of the
" Lords of our Council and Session, to implement and fulfil in all respects, so
" far as not already implemented, their part of the contract set forth in the
" agreements, dated respectively the 10th of June 1898, the 22nd July 1898, the

25 "14th October 1898, and the 3rd. November 1898-(ct) by delivering to the
" Pursuers, or to their nominees) the British Letters Patent, numbered 14,075
" of the year 18g4; (b) by obtaining valid and effectual Letters Patent in each
" of the countries after named in respect of the invention described in the
" following Specifications for British Letters Patent, v/idelicet,-(l) No. 1614 of

30 "the year 188i'; (2) No. 14,075 of the year 1894; and (3) No. 23,454 of the
" year 1898, and by delivering a valid and sufficient transfer of the same to the
" Pursuers or their nominees to the effect of giving the Pursuers the exclusive
" right to manufacture, sell, dispose, or use the said invention, and the machinery
" and apparatus described in the said Specifications in each of the following

35 "countries, videlicet, Australian Colonies,and New Zealand, Austria and Hungary,
" Belgium, Denmark, France, Germany, India, Italy, Japan, Russia, Spain, and
"Switzerland. Second.--Tbe Defenders ought and should bedecerned and
" ordained, by decree of the Lords of our Council and Session" to exhibit and
"produce before our said Lords a full and particular account of all such

40 " machinery and apparatus manufactured, sold, disposed of, or used by them,
" or by anyone on their behalf, or acting with their authority or instructions, in
" any country excepting only in the United States of America and the Dominion
" of Canada, between the 22nd day of August 1898, or alternatively, between
"the 14th day of October 1898 and the date of implement of the foregoing

45 " conclusion, and of all prices, royalties, commissions, or other considerations
" or benefits received by them or by anyone on their behalf, or acting with
" their authority, in respect of the manufacture, sale, disposal, or use aforesaid,
" whereby the sum or sums due by the Defenders to the Pursuers in respect
" thereof may appear and be ascertained by our said Lords: And the Defenders

to " ought .and should be decerned and ordained, by decree foresaid, to make
" payment to the Pursuers of the sum of lO,OOOl. sterling, or of such other sum
" as shall appear and be ascertained by our said Lords to be due by the Defenders
" to the Pursuers in respect of the foresaid manufacture, sale, disposal or use,
" with the legal interest thereof at the rate of 5l. sterling per centum per annum

55 "from. the date of citation hereto till payment; or, in the event of the
" Defenders failing to produce an account as aforesaid, they ought and should
" be decerned and ordained, by decree foresaid, to make payment to the
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" Pursuers of the sum of 10,000l. sterling, which shall in that case be held to
" be the sum due by the Defenders to the Pursuers in respect of the foresaid
" manufacture, sale, disposal or use. Third.-Or otherwise as an alternative to
" all or any part of the conclusions hereinbefore written, the Defenders ought
" and should be decerned and ordained to make payment to the Pursuers of the 5
" sum of 30,OOOl. sterling."

In their' Condescendence Howard Brothers repeated the statements they
had made in the first action with regard to the conduct of the Dey Patents
Compans), 'I'he Dey Patents Compamq, however, denied that any agreement
',vas come to on the Ldth of October 1898, and they maintained that the only 10
agreement betwixt the parties was that of the 10th of June 1898, supplemented
by a memorandum of the 18th of August 1898 and a supplem.entary agreement
of the 3rd of November 1898. The Dey Patents Company also stated that
Patent rights for the scheduled countries excepting Germany and Japan had
been obtained, and the documents of transfer were in the hands of the 15
Pursuers, and that failure to obtain Patent rights in Germany was due
to the action of the .Pursuers themselves. They also founded on agreements
concluded between the Dey Oompans) and Emil Breslauer, of Berlin, regarding
the sale of, the machines on the continent, which is referred to in the
opinion of the Lord Ordinary (seepost pp. 30 and 36). Howard Brothers then 20
stated as the foundation of their claim for damages :-" Condescendence 7.
," Both before and after the date of the assignment 'of said British Patents
"the Defenders have supplied a number of the patented articles to
"persons. in the United Kingdom and in various other countries, and have
" dealt with or otherwise used the said invention in said United Kingdom and 25
" other countries, and thereby have not only interfered with the Pursuers' trade
" in said articles, but greatly inj ured the value of the Patents in their hands.
" In particular (as regards the United Kingdom), they have supplied a number
" of the patented articles to Gillies Brothers and James Gillie~, of Love Loan,
" Glasgow, and to H. Stevenson, of 8 Union Court, Old Broad Street, London. 30
"The Pursuers are entitled to an account of all such transactions by the
" Defenders, and to payment of the true balance, which the Pursuers believe
" and aver amounts to 10,OOOl. The Pursuers are also entitled to reparation for
" the loss and damage suffered by them through the Defenders' actings and
'It breaches of contract as above condescended on. Had the Defenders imnle- 35
" mented their part of the contract, the Pursuers could have sold the conti-
" nental and the foreign Patent rights at a considerable profit; but in conse-
~, quence of the Defenders' conduct, as above set forth, the market for said rights
." is gone. The Pursuers estimate that the loss and damage suffered by them
.~, through the Defenders' .said actings and breaches of contract is not less than 40
,~ 20,000l., which, together with the balance on account due by Defenders as
." concluded for in the second conclusion, forms the sum of 30,000l. mentioned
,~ in the third conclusion. With reference to the statement in Answer, which

." is denied, it is explained that the Defenders had no authority to, and did not,
"consign any, machines to Mr. Gillies as the agent of the Pursuers, but that 4:5
" they have clandestinely traded with him directly, and that they decline to
'" give any details thereof to the Pursuers. The Defenders are called on to
"produce all correspondence passing between Mr. Gillies and them with.
" reference to the supply of the patented articles subsequent to the date of the
" contract with the Pursuers. It is believed and averred that the Defenders 50
"have also supplied to Mr. Gillies, or on his instructions, certain parts of the
" patented articles, and in particular have so supplied parts of the patented
" articles to Messrs. Mortimer, Lee & 00., of London."

This statement was denied by the Dey Patents Go-rnpany, who explained that
the Defenders had supplied machines only to the Pursuers. Mr. Gillies acted 55
as agent for the Pursuers in Glasgow up to the 23rd of, February 1900, when
his agency was terminated by the Pursuers. As suchagent he ordered certain
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machines from the Defenders during the period of his agency, which the
Defenders supplied as on the Pursuers' account.

The Pursuers in this action (Howards) therefore pleaded that in respect of
.the agreements and assignment mentioned the Pursuers were. entitled to decree

5 of implement, and that the Defenders, having traded in the. patented articles
after having sold the Patent rights to the Pursuers, were bound to account to
the Pursuers or to make payment of the sums concluded for, or otherwise to
make reparation for the loss and damage sustained in respect of breach of
contract. The Dey Patents Oompany pleaded that the Pursuers' statements

10 were irrelevant, insufficient, and unfounded on fact.
III. Mr. John Howard, the manager of Howard Brothers, in the evidence

given by him, described how the third action of suspension and interdict came
to be raised by him. He had called at No.3 Love Loan, Glasgow, on the 22nd
of February 1900, two days before the interdict was presented, and had found

15 a certain number of the registers on the premises being altered under the
direction of J ames Gillies. A brother of James Gillies told him that other machines
were at Stobcross Quay, in Glasgow, having come by the Anchor Line from
Syracuse. Up to the said 22nd of February 1900, and from the 14th of October
1898, after the conclusion of the agreements already referred to, James Gillie»

20 had been an accredited agent of Howard Brothers in the sale of the registers,
but he had no authority 'to order machines from Syracuse. All he had to do
was to transmit any orders he received to Liverpool, and then Houiard Brothers
ordered machines to fulfil such orders from Syracuse. As Houiard Brothers
considered James Gillies' conduct was not warranted by their engagement of

25 him Mr. Howard dismissed him on the 22nd of February, and, believing that
he was acting with the connivance of the Dey Patents Oo{npany, he raised an
action of suspension and interdict against the Dey Patents OomjJany and also
against James Gillies, as already mentioned. In this action the prayer was for
an interdict prohibiting the Respondents, their partners, agents, and servants,

30 and all other persons authorised by them, during the continuance of the three
Patents mentioned, ante, page 22, from manufacturing, selling', disposing, or
using the machinery or apparatus described in the Specifications, or any of
them, filed relative to the said Letters Patent, and from either 'directly or
indirectly making, using, putting in' practice, or vending the said inventions,

35 or any of them, in the United Kingdom, and for delivery up of infringing
machinery' and apparatus.

The statements upon- which this prayer was based included the greater part
of those already mentioned with regard to the agreements under which
Howard Brothers had purchased the Patent rights in the registers.

40 In their Condescendence 3, Hoioard Brothers made the following statement :-
" It has come to' the knowledge of the Complainers, and it is the ·fact, that the
" Respondents, the Dey Patents Oornpany, have supplied to the Respondents,
" G~llies Brothers and J ames Gillies, and that the latter are supplying, exposing
"to sale, or otherwise using machinery and apparatus made substantially in

·15 "accordancewith the said Specifications, and in infringement of the invention
" contained in the said Letters Patent. The course adopted by the Respondents
" is that the Respondents, the Dey Patents Oompany and partners, manufacture
"the said machinery and apparatus, in the United States of America and
" transport the same to the other Respondents, who sell the same in this

50 "country and receive remuneration therefor from the Dey Patents Companu:"
Particulars were then stated of 17 machines shipped per SSe "Ethiopia," and
of two additional machines in the possession of Gillies Brothers, and the
Respondents were called upon to supply all information regarding- the
orders for consignment and delivery of all machines manufactured by the

55 Respondents.. the Dey Patents Oompany, and delivered in the United
Kingdom to any person other. than the Complainers subsequent to the 14th of
November 1899.
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In their answer to this statement the Dey Patents Company said that Gillies,
as agent for Hoioard Brothers, procured a number of orders, and, to enable him
to fulfil them, requested the Dey Patents Company to supply 17 machines,
which were delivered to Gillies, as agent for Hou/ard Brothers. They further
stated that the only other two machines at 3 Love Loan, Glasgow, were :>
incomplete and unmarketable.

The interdict having been brought on the 24th of February 1900, the LORD
ORDINARY on the Sth of March allowed Answers, and on the 20th of March
Wilson, K.C. (instructed by J. and J. Ross, W.S.) for the Complainers, Howard
Brothers, and. Cullen (instructed by Auld and Macdonald, W.S.) for the ]0
Respondents, the Dey Patents ComjJany, were heard upon the' Note and
Answers. The Respondents argued that no necessity had been shown, for
interdict being issued since the whole of the proceedings of the Dey Patents
Oompanp and Gillies had been disclosed, and it is not pretended that the 'Dey
Patents Oompany would be guilty of sending the registers broadcast upon the 15
market, since it was their interest rather to have the orders put through the
hands of Houiard Brothers, their vendees. ,The Complainers, on the other han d,
maintained that through their action in importing 17 machines into Glasgo,v
behind the back of Howard Brothers, it was necessary that Hotoard Brothers,
who had the sole ri.ght to the Patent Rights in this country, should be protected. 20

The LORD ORDINARY ON THE BILLS (PEARSON) refused interdict against
the Dey Patents Company upon their undertaking not to manufacturecsall,
deal in or use in Great Britain and Ireland the machines patented under-the
Letters Patent mentioned, but he granted interim interdict as craved against
Gillies Brothers and Jamee Gillies, who it was not said had now any right /25
to sell the machines either onbehalf of Howard Brothers or the Dey Patents
Oompans). No appearance was made for Gillies Brothers or James Gillies, bat
James Gillies was afterwards called as a witness in the case. On the 20th 6£
March also the LORD ORDINARY ON THE BILLS passed the Note into the Dourt
of Session, and a record was made up and closed on the 22nd of May 1900, and 30
a proof allowed.

A voluminous proof was led by the parties. The evidence in regard to the
interdict was led on the 28th and 29th of November 190(). The evidence in
regard, to the breach of contract and damages was adduced on the 29th .
and 30th of November and on the Ist, 7th, 20th, 27th, and 28th of 35
December 1900. The Pursuers and Defenders were· examined and the other
witnesses were Mitchell Scobie Sutherland and Jamee Macdonald, writer in
Glasgow, the agent for the Dey Patents Oompany. These gentJemenwere
examined with regard to the making of the different contracts and the alleged
-breaches of contract. James A. Ooubrough was examined for Howard 40
Brothers in regard to the invention, and, in addition to the partners of the
Dey Patents aOn~l)any, David M. Ferguson, registered Patent Agent in
Glasgow, and" confidential assistant to Edward Hunt, Patent Agent there, and
Wallace Fairweather, consulting engineer and sole partner of Oruickshank
and Fairweather, chartered Patent Agents in Glasgow, as well as Thomas 45
Henry Roberts, a clockmaker in Birkenhead, who gave evidence as to connecting
the register with a timepiece, were examined in regard to the mechanism of the
register. A great part of the proof consisted of .cross-examlning the partners
of the Pursuers' anti Defenders' firms with regard to the agreements and upon
the correspondence. 50

The hearing of the-evidence occupied several days, viz., 5th, 6th, 7th, and
12th of February 1901., , ,',\'

Ure, ,I{.C., and OtrJde, for Howard Brothers (instructed ut supra).-TnEJ
contract of the 14th of October, as well as that of the 10th of June 1898, is valid
and' binding. We do not ask for implement but for damages. The British 55
Patent was accepted by the Howards, and no question has arisen about that on
the part of the Deys. The agreement, if not probative, is signed by both
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parties and the alterations initialled. Tf defective in form, any defect has been
-cured by rei interuentus, the first, second and fourth articles having been
implemented. There was no evidence of its being conditional, as the Deys
contend, except that of Alexander Dey, and he could not state intelligibly the

5 contents of the alleged counterpart. Even if conditional that does not make it
inoperative. The subjects of the contracts of the 14th of October and the ord of
November are quite distinct, and therefore the doctrine that the formal contract
supersedes all others does not apply. They do not conflict. The question is what
is the effect of the documents-the contracts of J'une, October, and November?

10 .I'hat is a matter of construction, and the deed of June 1898 clearly expressed
Hotoard'« option to purchase the British Patents of 1894 and 1898, and the
obligation of the Deys to procure and transfer to the Howards the foreign
Patents. The agreement of October prohibited sales by the Deus, and that
agreement was supplementary of the others, and certainly helped to interpret

15 the deed of June, and it apportioned the price among the various countries.
As regards fulfilment, it was not said that the Howards had failed; the Deys
have failed and in particular by their sales on the continent they have
rendered the German Patents valueless, they have thus broken their contract by
selling registers in the United Kingdom and by selling on the continent, and

20 by entering into the contract mentionedabove with Breslauer-if not before
October 1~94, at any rate after that date,

Guthrie, K.C., and Cullen (instructed ut supra) for the Dey' Patents Company
andothers.-The contract is not binding. It is not instructed by any probative
document. It was conditional, and the condition, namely, that the Howards

2:> should execute another document had never been purified. Further, it was
superseded by the agreement of the 3rd of November. The deed of June 1898
was ambiguous and insusceptible of construction so as to 'be enforced. It
contained no provision for sale and transfer of the manufactured registers to
the Howards, and it did not prohibit the Deys from selling these machines on

30 the continent. Nor was any provision made for partial fulfilment of the
bargain or apportionment of the price. But, further, as regards fulfilment of
the contracts, even if it did there is no evidence of failure on the part of the
Deys; especially they have not failed in tendering valid Letters Patent.

On the 28th of March 1901, the LORD ORDINAR~l (KINOAIRNEY) pronounced
35 .this interlocutor :-" (1) That in the year 1888 the Pursuers, J ohnDey and

" Alexander Dey, the sole partners of the Dey Patents Company, invented a
" machine called' Dey's Time Register,' designed to record the hours of arrival
" and departure of workmen at and from their work, and obtained Letters Patent
" for the invention in Great Britain and in certain foreign countries, .which

40 "foreign Patents have now expired; (2) that they invented a new time register,
." and in 1894 obtained Letters Patent therefor in the United Kingdom, also in
" U.S.A., but no Letters Patent for any other country; (3) that in 1898 'they
" effected a further improvement on their time register, and obtained Letters
., Patent for it also in. the United Kingdom, which are dated the Sth of November

45 "1898, and also Letters Patent purporting to protect the said invention in other
" countries, in the colonies, and on the continent; (4) that the Defenders, for
" some time prior to August 1898, .were agents for the Pursuers for the sale of
" said time registers in the United Kingdom ; (5}that by agreement,dated the LOth
" of June 1898, between the Pursuers and the Defenders, it was agreed that the

50 "Defenders should have the option to purchase, for the sum of 10,OOOl., (a) the
" benefit of the said British Patent of 1894, (b) the benefit of foreign Patents for
" the invention of 1898, and (c) the benefit of British Patents for the invention of
",1898; (6) thatby contract between the parties, dated the 14th of October 1898,
" certain time registers therein mentioned' were sold by the Pursuers. to the

55 "Defenders, and the Pursuers, by said contract, bound themselves not to sell any
" 'Dey's, Time Registers' except in the United States and Canada, and promised
" in all reasonable ways, to assist the Defenders in their business connected with
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"the registers; (7) that by agreement between the parties, dated the 3rd of
" November 1898, they (inter alia) apportioned the total price, 10,OOOl., among
" the various countries therein specified; (8) that in implement of said agree
" merits the Pursuers have delivered to the Defenders the British Patents for the
" inventions of 1888 and 1898, and that they have tendered delivery of Letters 5
" Patent for various countries on the continent and in the colonies for 1898;
" (9) that the Pursuers, in breach of said agreements, sold various time registers,
,,' made according to the Patent of 1894, in the United Kingdom to parties other
".than the Defenders, and thereby infringed the Patent which they had sold to
" the Defenders; (10) that in breach of said agreements the Pursuers, by them- 10
" selves or their agents, sold various time registers, made in accordance with the
" invention of 1894, to various persons on the continent; and, in further breach
" of saidtcontracts, the Pursuers entered into an agreement with Emil Breslauer,
" of Berlin, whereby, on the narrative that the parties thereto intended the said
." Emil Breslauer to have the sole and exclusive right to manufacture and sell 15
" the said registers on the continent, it was agreed that the said Dey Patents
" C'ompany should assist the said Emil Breslauer in the erection of a factory,
"and in the manufacture of the registers es therein mentioned, and should
,~ furnish them with time registers, and whereby the said Dey Patents Oorrvpany
" agreed that they should .not within the European continent, except in the 20
,,, United Kingdom, directly or indirectly, deal in said registers, and, further, that
" the said Emil Breslauer should have the option to purchase the Pursuer's new
" Patent, viz., that of 1898, at the price of 10,000l.; (11) that the Pursuers
" concealed said transaction with Breslauer from the Defenders; (12) that the
" Defenders, having paid to the Pursuers the first instalment of 1500l. in terms 25
" of the contract.. are entitled to decree for delivery of the British Letters Patent
" of 1894; (13) that the Pursuers are liable in damages, (I.) as infringers of the
" Defenders' Patent in respect of the time registers sold by them in the United
" Kingdom after the 22nd of August 1898, being the date when the Defenders
" exercised their option to purchase said Patents, and (II.) for the breaches of 30
" contract above set forth: And appoints the cause to be enrolled that parties
" may be heard in reference to (1) the question as to the foreign Patents for the
" invention of 1898, and (2) as to the amount of damage due for the infringement
" of Patent and breaches of contract above set forth. Reserves expenses; grants
" leave to reclaim." 35

Lord, KINCAIRNEY, in advising the case on the 28th of March, .said-There
are three actions in Court between the Dey Patents COJnpany and its partners,
John Dey and Alexander Dey on the one part, and Howard Brothers on the
other part, arising out of the purchase by Hoioard Brothers from the Dey
Patents Oompany of certain rights relating to machines for the registration of 40
the hours of attendance of workmen (called " Dey Time Registers "), invented
and patented by the Deys. One of these actions is an interdict against the sale
by the Deys of certain of the registers; another a petitory action by the Dey
Patents Oompany against Howard Brothers for payment of 1500l. as the
balance of the price of the rights connected with the British Patents purchased; 45
and the third is an action by Howard Brothers against the Dey Patents Oom
pany for implement of the contracts between them, and for accounting, and
failing implement for damages for breach of contract. The last of these is the
most important. It is, for various reasons, a very complicated action, but the
decision of it will involve the decision of the other two; and J will therefore 50
'confine my attention, in the first place, to that action for implement and
damages.

The Deys took out three Patents for time registers, one in 1888, another in
1894, and the third in 1898; each had the same object, and the one machine
patented was, or was meant to be, an improvement on that which preceded it. 55
·The time register of 1888 has apparently gone out of the market, superseded, I
suppose, by the other machines. It may be regarded as practically out of the
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case, and I will not commit any serious error if, in what follows, I omit con
sideration of the Patent of 1888. For the in vention of 1894 a British Patent
only, in addition to an American Patent, has been obtained, and no foreign
Patents. Both British Patents and Patents for various countries on the

5 continent have been obtained for the register of 1898, but all of them are dated
after the last of the contracts between the parties, the British Patent being
dated the 3rd of November 1898. The invention appears to have been
ingenious, useful, and successful.

The relations in which the parties stood toward each other, when the trans-
10 actions between them took place, were somewhat special, and it is necessary

to advert to them at the outset. Howard Brothers had for some time acted as
agents for the Dey Patents Companu, for the sale of their Patents in Great
Britain, and during the negotiations their agency continued. Howard Brothers
were therefore familiar with the nature of the inventions; and they must have

15 known, and no doubt did know, that the invention of 1894 was not protected
on the continent by any Letters Patent ; and I think they also knew that such
Patents could not have been obtained at the date of the contracts; because the
register had been sold throughout the continent to a considerable extent. On
the other hand, the Dey Patents Oompany seem to have been in a position of

20 advantage; and their invention of 1894, though not protected abroad by Letters
Patent, yet was practically protected to a large extent by its ingenuity and the
difficulty of making the registers. The Deys had established a factory, or
factories, for their construction, and could, and did, construct them much more
cheaply than the Howards, or than anyone else.

25 'I'here was, besides, another peculiarity in their relations, which it may be
proper to notice here; because it was said to form the key to Dr. Dey's pro
ceedings, which otherwise are difficult to follow, which was this, that, although
they were contracting, they distrusted each other, and Dr. Dey never believed
that the Howards had money enough to be able to carry out their contract.

30 Apparently he always believed that they would fail to do so ; and he was
desirous to keep in touch with other parties to whom he might sell his invention
if the Howards failed him. I think Dr. Dey admits this himself, and it must
have generated in him a kind of policy hardly favourable to simple and
straightforward dealing. So far as I have been able to see, there was no

35 justification for this suspicion.
This was the position of the parties when the contracts were executed, which

the Hotoards now seek to enforce, or for the breach of which "they seek
damages. The summons concludes for implement of four contracts; but,
omitting one of them dated the 22nd of August 1898, as unimportant, it may be

40 said that there are three contracts on which the Pursuers now found, which
are dated respectively the 10th of June, the 14th of October, and the 3rd of
November, all in 1898. Parties are agreed that contracts were completed on
the 10th of June and the 3rd of November. Various other informal deeds,
drafts and copies were drawn, but it is not said that there were any other

45 concluded contracts. But the Dey Patents Oompany deny that any contract
was completed on the 14th of October, and an important question between the
parties is whether there was a contract completed on that date or not.

The conclusions are for implement of these contracts by the Dey Patents
OO'lnpany :~(1) By delivering the British Letters of Patent of ·1894 (which

50 has now been done); (2) by obtaining and transferring to Hoioard Brothers
effectual Letters Patent in the case of each of the foreign countries specified
in respect of the invention described in the Specifications· for British Letters
Patent for 1888, 1894 and 1898, to the effect of conferring on the Pursuers the
exclusive right to the invention in these countries. The summons concludes

55 secondly foi" production by the Dey Patents OOinpany of an account of the
time, registers manufactured and sold by them since the 22nd" of August, or
alternatively since the 14th of October, 1~98, and for payment ·oflO,OOOl. as
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due on the accounting. The third and alternative conclusion is for payment of
30,000l., which is a conclusion for damages for breach of contract and
infringement of Patent.

At the debate the Defenders did not ask decree for implement. It was
admitted that the British Patent for 1894 had now been delivered, and that no 5
foreign Patents for 1894 exist or can exist. The British Patent for 1898 has
been tendered and accepted; and I understood that the foreign Patents for
1898 have been tendered, but have been rejected, because the Defenders say
that their efficacy and validity has been destroyed by the actings of the
Pursuers. The action has, therefore, resolved into an action of damages for 10
breach of contract, involving, as regards part of the claim, infringement of
Patent.

I understand that no question exists about British Patents. The contracts
regarding them have been fulfilled. Neither party complains about that, and ...
neither party has contended that there is now no contract. It has not been' 1~
pleaded that the claim of damages for breach of contract is excluded because
partial implement has been given and accepted. No question of that sort is
raised on the pleadings or was alluded to at the debate.

The action of implement and the petitory action have been conjoined. An
extremely long proof has been led in the conjoined actions; and a vast mass 20
of correspondence has been produced, all of which I have studied, but which
it would be quite out of the question to discuss in detail, and references to the
various letters would give little assistance. I can do no more than direct
attention to the principal points, and summarise the conclusions to which I
have come so far as I have found myself in a position to decide the points 25
debated.

The incessant letters, indicating a very indifferent opinion by each correspon
dent of the other, clever enough but-totally unbusinesslike, the interchange of
loose improbative documents, the partial concealments and partial disclosures
render the examination of the case a task of great difficulty. It is much to be 30
regretted that Dr. Dey did not confine his ingenuity to the invention of his
Patents, and leave the sale of them to be carried out by his law agents along
with the law agents of the Howards.

The first question is-What are the documents which form the contract?
This is the same as to ask-Is the document dated 14th October 1898 a corn- 3;)
pleted and binding contract? This is a point of considerable importance, and it
is to be regretted that there is so much confusion and discrepancy in the
evidence about it, arising, I think, from failure of recollection and very natural
confusion of one document or draft or copy with another, but not from any
deliberate desire to mislead. When there is so much confusion and discrepancy 40
it is impossible to feel certain; but I am of opinion on the whole that the
binding and contractual character of the document is established.

The document is not probative. But it is signed by both parties, and several
alterations on it have been initialled by Alexander Dey. It is expressly con
tractual and bears to be granted by Alexander Dey for the Dey Patents Company, 45
and to be confirmed and agreed to by Howard Brothers. So it is bilateral. I
take it that any formal defect in it has been cured, if that was required, by rei
interventus, for at least the first, second, and fourth articles of it have been
implemented. Indeed I do not understand that any objection is taken to it on
the ground of want of authentication. An account of the execution of it is 50
given in Answer 2 of the Record; but I understood it to be conceded that
it is quite incorrect.

But the deed was objected to on two grounds,-(first) because it was
conditional, and (second) because it was superseded by the contract of the
3rd of November. It was written in duplicate, that is to say a copy was made 55
of the original! copy, and each party kept his copy, and both are in "process,
Nos. 818, 821." I think it clear, and indeed admitted, that when Dey signed this
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document, he regarded it as a binding contract and it is so expressed, being
bilateral; but he now refuses to be bound by it because he says that he signed
it on condition that Howard would sign another deed, which he calls its
counterpart, which he says Howard failed to do. Houiard denies that, and

5 there is no evidence of it but Alexander Dey's. Alexander Dey has not
produced this" counterpart," nor given any intelligible account of what it
contained. lie said it was a deed giving certain concessions. But he cannot,
by alleging a deed which he can only describe in such a vague and meaningless
manner, displace a distinct bilateraljobligation. I think that the contempora-

10 neous correspondence strongly favours the view of the Defenders, and my
impression is that Dr. Dey got into some confusion between this supposed
" counterpart" and the draft which, when adjusted, became the contract of the
3rd of November. ....~t any rate he has not shown that the document of the
14th of October is inoperative because it was conditional.

15 But (secondly) it is said to have been superseded by the agreement of the
3rd of November. That was maintained on the familiar doctrine that when a
formal contract is completed all previous contracts on the same subject ate
superseded. I think that that doctrine does not apply because the subjects of
the two contracts are quite different. The one relates to the sale of the

20 registers, the other to the sale of the Patent rights-two perfectly different
things. The one has no effect on the other. 'I'heydo not conflict, and if the
contract of the 14th of October were cancelled there would be no written
agreement about the matters embraced in it, because they are not mentioned in
the contract of the 3rd of November. There is one matter which is referred to

25 in both, viz. : the supply of four models of registers made according to the
Patent of 1898. In the contract of the 14th of October there is an express
agreement about these four models, but there is no agreement about them in
the deed of the 3rd of November, but only a reference to a previous agreement
about them (presumably the agreement of the 14th of October) which does not

30 show that the later deed supersedes the earlier, but rather that the earlier deed
was regarded as a' separate contract. I therefore think that these three docu
ments are the deeds to be taken into account in determining the rights of the
parties.

The next matter for consideration is the purport and effect of these docu-
35 merits. This is a still more difficult matter, because it is .not easy to imagine

more imperfect, slipshod, and unbusinesslike writings, In considering these
deeds it must be kept in mind, as already noticed, that there were then only
two existing inventions-those of 1888 and 1894-and that for the latter there
were no foreign Patents. The invention of 1898 was not then patented, but

40 the Deys were on the eve of obtaining Patents for it. I find it necessary to
consider these deeds separately. The first deed, 10th of June 1898, is not
precisely a contract of sale, but a contract which gives an option to buy. The
first paragraph is plain, and gives the Howards an option to buy the British
Patent of 1894. There is no question now as to that. The second paragraph is

45 unfortunately expressed. It reads like an obligation on the Dey Patents Com
pany to take out foreign Patents for the invention of 1894-at least it would
readily enough bear that reading. But that interpretation is excluded by
agreement expressed in a singular article in the contract of the 3rd of November,
which is as follows :-" Fifth. The present or improved invention referred to

50 "in the original agreement is that for which Patents are being applied for, the
" completed drawings of which are in the hands of Mr. E. Hunt, Patent
'It agent, Glasgow." This is in effect an interpretation clause, and I understood
Counsel for Howard Brothers to concede (as, indeed, he could not help doing),
that, in respect of it, the second paragraph of the contract of the 10th of June

55 must be read as relating" to the Patent of 1898, and not to the Patent of 1894,
and as giving no direct rights in regard to that Patent, or to registers made in
accordance with it.
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Paragraph (c) ot Article 1 of this document may refer to British Patents for
1898. It is far from clear that it does, but I think it ought to be so read, for, if
not, the British Patent for 1898 is not referred to at all. Article 2 fixes the
date for exercising the option; and Article 3 provides that should the option be
exercised the parties should buy and sell "the said premises." But the deed 5'
does not define or explain" the said premises." Article 4 provides that the
price shall be 10,OOOl., and provides for a deposit of 500l. fourteen days after
the option is exercised. Article 5 fixes the date (afterwards changed) for the
completion of the purchase, "when the balance of the said purchase money
" shall be paid to the vendor, and the vendor shall execute and do all assurances 10
" and things as may reasonably be required by the purchasers for the purpose
" of effectually vesting the said premises in them or their nominees." Article 6
provides that should the option be exercised, and the purchasers fail to fulfil
the conditions, the vendor would be entitled to annul the sale, and retain the
sum deposited as liquidate damages. 15

A list of various countries is appended, but the lump sum, 10,000l., is not
apportioned. This deed expresses clearly enongh Howard's option to purchase
the British Patents of 1894 and (not so clearly) the British Patents of 1898 when
procured. It further expresses the obligation of the Dey Patents Company to
procure and transfer to Howard Brothers the foreign Patents, which must be 20
held to be the Patents for the invention of 1898, when they were procured.
But it is very defective in other important particulars. It does not provide for
the sale or transfer to the Howards of any of the registers constrncted. They
were difficult of construction by anyone but the Deys, and therefore the
Howards could not obtain the full benefit of the Patent rights, unless they 25
received also, at a fixed and reasonable price, the registers which had been and
were being constructed by the Dey Patents Compuro]. If the Hoioards wanted
the registers, or if the Dey Patents Oompany wished to get quit of their stock,
that ought to have been carefully provided for. Further, this contract does not
expressly prohibit the sale by the Dey Patents Comparu) of these registers on ao
the continent, where the sale of them was not prevented by Letters Patent.
It appears from the proof and correspondence that the Dey Patents Oompany
had in various ways been actively pressing such sales. It is not clear that
Howard Brothers knew of these _sales so early as June 1898, but when they
discovered them they strongly objected, conceiving, apparently, that the sale 35
of these machines by the Dey Patents Companu was against the good faith of
the bargain with them; they believed also that such sales would greatly
militate against the sale of the Patent of 1898 when it was put on the market,
and this is a point often recurred to in letters, while the Deys contend that it
is necessary to continue the sales in order to keep the market alive. Further, in 40
this contract no provision is made for the partial fulfilment of the bargain or
for any apportionment of the price.

One at least of these defects was remedied by the agreement of the 14th of
October above mentioned, the last article of which is as follows :-" Lastly. We
" agree not to sell to any person or firm in any country outside the United 45
" States of America and Oanada any' Dey Time Registers' of any description,
" and will, so far as in our power, prevent any other person, except yourselves,
"doing so, and will cable our Sydney agents to cease at once selling the
"machines in Australia; and in all reasonable possible ways we promise to
" assist you to further the interests of the business for which you have bought 50
" the Patent rig-hts." Prior to this date there had been no express prohibition
of such sales. But after that date they could not be continued without manifest
breach of the contract. Further, the first and second articles of this agreement
bear that the Dey Patents Oompany thereby sold to Howard Brothers certain
registers, I think 67 in all, at the rates of 5l. and 5l. lOs. per register. 55

I come now to the last contract, that concluded on the 3rd of November 1898.
It bears to be supplementary to the contract of the 10th of Juneywhich it
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expressly adopts. It does not mention the contract of the 14th of October.
But it does not follow from that, that that contract was superseded; because
Mr. Macdonald, the agent for the Dey Patents Companu, who drew this latest
contract, does not seem to have seen or known of the contract of the 14th of

f> October. Itis true that Mr. Macdonald supposed that these two contracts of
June and November were the only concluded contracts between the parties;
but "it does not appear clearly how he derived that impression-it was only an
impression- and, notwithstanding his evidence, I think that this 'was not so,
but that the document of the 14th of October formed a separate article of the

10 contract. One of the things effected by this last deed was, as already noticed,
to put a certain interpretation on the contract of the 10th of June. Besides
doing that, the chief modifications which this latest deed effects seem to be
that it apportions the lump price among the different countries in which
Patents were to be taken; fixing 3500l. as the price for the British Patents,

):> and various other" sums for the different countries enumerated. Further, in
reference to the time of payment, it provides that one half of the 3000l.
should be paid within twenty-eight days after delivery of the four or new
registers which the Dey Patents Oompany had agreed (by, as I presume, the
contract of the 14th of October) to supply, and "in exchange for the docu-

20 "ments of title to the two existing Patents" (1888 and 1894) ; and the other
half twenty-eight days after the document of title to the new Patent had been
tendered. 'I'his contract further provides by Article 3 for the event of the
Dey Patents Comparu) being unable to procure Letters Patent for any of the
countries named without fault or neglect on their part. The contract contains

25 a clause of arbitration which might have been very useful, but which
unfortunately the parties have not put in force.

The next question regards the implement of these contracts. Now I do not
think any argument was offered to the effect that Howard Brothers have failed
to implement the contracts. There is no counter action of damages against

ao them for breach of contract. The Deys have implemented their contracts so
far as they related to the British Patents. There seems to be no question
remaining about any of the British Patents for 1888, 1894 or 1898, except the
question of payment of the price. Hoioard Brothers have got all these Patents,
and are now, no doubt, liable to pay the Dey Patents Oompany the consigned

a5 balance of 1500l. sued for in the petitory action under deduction of whatever
sum may be found to be due by the Dey Patents Oornpany under this action.

The Defenders have received no foreign Patents for 1894, and it results from
the interpretation which the parties put by agreement on the contract of the
10th of June 1898, that they have no right to such Patents. Their action fails

40 on that point.
The question whether the Pursuers have implemented their contracts as to

the foreign Patents of 1898 is not so clear. I understand .that they have
delivered these Letters Patent, and I do not understand that, any separate
question is now raised about the German Patents. But I understand that all

45 these Letters Patent have been rejected by the Howards as invalid and valueless,
and as having been rendered so by the sales on the continent by the Dey
Patents OOlnpany and their agents.

I do not remernber that it was argued that Howard Brothers were bound to
take these Letters Patent and to pay the prices apportioned to the various

50 countries; or, that their refusal to take them amounts to breach of contract.
At the same time I am not at present prepared to find that the Dey Patents
Company have broken the contract in this particular, by failing to tender
Letters Patent which are valid, and that they are liable in damages on that
ground. This is one of the points about which I would be glad to hear further

55 explanations.
There is, I understand, no claim of damages for the sale by the Dey Patents

Company of registers made under the Patent of 1898, seeing, as I understand,
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that none have been sold in the United Kingdom, or on the continent.
Further, I understand that no breach is alleged with reference to the old Patent
or registers of 1888. Subject then to the question as to the foreign -Patents
of 1898, I do not think that the Dey Patents Co-mpany are chargeable with
breach of contract by failure to deliver any of the Patent rights which they 5
undertook to furnish. That the Dey Patents Company are chargeable with
breach of their contract, and that of a very gross and flagrant kind, is, I think,
110t open to doubt; and their breaches of contract appear to me to be two, or of
two kinds. I think they have broken the contract (1) by selling time registers
in the United Kingdom,and (2) by their sales -on the continent through their 10
agent; and bJ' their wholesale and surprising contract with Breslauer. It
appears to me that any sales in the United Kingdom not sanctioned by the
Pursuers were in breach of the contract if made after the 22nd of August 1898,
the date of the deposit. I understand that all the sales complained of were of
later date. - These sales appear to me to have been infringements on the 15
Defenders' Patent rights. 'I'he States which have been produced seem by no
means very explicit and, to prevent mistake and confusion, I must ask further
explanations as to the number of such registers and as to the mode in which it
is proposed by each party to assess the damages.

As to the sales of registers of 1894 on the continent, these may have been 20
against the understanding of the parties and possibly not in accordance with
fair play, after the deposit was lodged; but I cannot find any clear obligation
on the Dey Patents Company not to make such sales until the 14th day of
October 1898. I think that after that date these sales were in violation of the
contract. But the articles sold were unpatented, and these sales were not an 25
infringement of the Patent rights. But I consider that the Dey Patents
Company were then in very plain violation of their contract of the 14t.h of
October not to sell. Here again I am uncertain whether I have fully understood
the States which the parties have lodged, and I think they should be able to
agree as to the number of registers sold since that date. The amount of damage 30
is; I apprehend, a jury question about which I shall be glad to hear whatever
(if anything) parties may desire to suggest in addition to their former argument.
I suggest the questions whether such damage is to be taken on the footing that
the Defenders were entitled to receive such registers and to sell them for their
own behoof, and, if so, at what price? or is it. to he taken on -the footing that 35
the Defenders should receive the profit which the Pursuers have made? or is it
to be regarded as a general question- of damages including the injury to the
foreign Patent rights of 1898 ?

The contract of the 19th of November 1898 between the Dey Patents Company
and Emil Breslauer is certainlya very surprising agreement to be entered into 40
immediately after the contracts between the Pursuers and Defenders of the
14th of October and the 3rd of November, and the fact that Alexander Dey
concealed it from Howard Brothers makes it more remarkable. I do not
know how far Breslauer was deceived. Alexander Dey had a very clear
notion that, as regards the registers of 1894 on the continent, he had nothing 45
to sell, because of the want of foreign Letters Patent. When reproached
with inducing Breslauer to pay 500l. per annum for that which he had no right
to sell, his cynical answer that, if Breslauer was fool enough to make him the
offer, there was no reason why he should not accept it; does not at all events err
on the side of hypocrisy. At the same time it is to be' noticed that the contract 50
with Breslauer discloses on- its face that the subject-matter of it was an un
patented article, and that Breslauer was buying nothing but a species of
goodwill, and all the assistance which Dey engages by the contract to
give him.

The deed, however, is in startling violation of the bargain with Howards. It 55
may be explained on the view' (already adverted to) that Dey was satisfledthat
Howard was ~ilable to complete his bargain; and I am somewhat anxious to
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believe that Dr. Dey's idea was that he was making a bargain for Howard, if it
should so happen that Howard should unexpectedly complete his-purchase.

However it may be looked at, I think that Howard Brothers are entitled to
insist that it was a gross violation of contract entitling them to such damage as

5 they may be able to prove to have resulted from it. That also is a jury
question.

This contract seemed to put in Breslauer's power to acquire the Letters
Patent of 1~98. But I'do not understand that he has done so. As I understand,
these Letters Patent are at the offer of Hoioard Brothers, if they will' have

10 iliem. .
On that point and also on the claim of Hoioard Brothers for damages in

respect that the foreign Patents for 1898 have been rendered valueless, I .will
be glad to hear the views of parties. It will be considered whether there Is not
an inconsistency in claiming damage for the Patents being rendered valueless

15 through the sales of the 1894 registers; and also in claiming damages directly
for such sales.

, Leave was granted to reclaim against the interlocutor, but the parties preferred
to be heard by his Lordship on the question of damages and in reference to the
questions as to the foreign Patents for the invention of 1898. Parties accordingly

20 were heard on the 5th of July 1901, on the method and principle of assessing
the damag-es due to the Hoioards.

'I'he LORD ORDINARY (KINCAIRNEY)made avizandum with this argument, and
on the 30th of July he issued this interlocutor :-" 30th July 1901. The LORD
" ORDINARY baving considered the cause, in the action at the instance of Howard

25 "Brothers against the Dey Patents C01nlJany (1) assesses the damage due by
"the latter to the former at 450l. for breach of contract and infringement of
" Patent alleged; (2) assesses the damages due as aforesaid for breach by the
" Dey Patents Company of -the contract dated the 14th of October 1898 at 1850l.,
"and finds that the said Dey Patents Comparu) are due to the said Howard

30 "Brothers the said two sums of 450l. and 1850l., amounting together to 2300l.,
" reserving to the Messrs. Howard all claims competent to them for damages for
"any breach of said contract subsequent to the date of this action. In the
" action at the instance of the DeuPatents Comparu) viHouiard Brothers finds
" that the Dey Patents Company are entitled under the conclusions of that

35 "action to payment of the sum of 1500l. concluded for; appoints the cause to
" be put out in order that effect may be given to these findings, and to dispose
" of the question of expenses."

Lord KINCAIRNEY, in advising tthis part of the case, said-I do not resume
consideration of what I have already decided in these cases. I have decided

40 that the Messrs. Dey are chargeable with two breaches of contract (1) by the
sale of the registers of 1894 in the United Kingdom after the 22nd of .August:
1898, in infringement of the Patent for these registers, and (2) by the sale. of
the registers abroad in breach of the agreement dated the 1st of October 1898,
and I have now to assess the damages due to the Messrs. Howard in respect

45 of these breaches of agreement.
Notwithstanding the ability of the recent debate I find that this part of the"

case is laid before me under conditions which cause much difficulty, and I trust '.
that if this judgment is taken to review the case may be simplified by. a much
fuller print than has been adjusted, including the various States on whichthe

50 parties have relied, and, if that be-posslble, a selection from the 'voluminous}'
correspondence of the letters which are deemed to be of consequence. The case'
is one in which I do not think that any detailed judgment would materially
assist any other Judges who may have 'to consider it, and I therefore do not>:
propose to enter into anydetails in assessing the damages. The-first question:"

55 i~,-what damages ought to be assessed for the infringement by the Dey Patents'
Oompany 'of the British Patent rights sold by them to Messrs. Howard ?-"The

D
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abstract, No. 1043 of Process, was lodged (as I understand) for the Messrs.
Howard to show the amount of damage under this head; and it gives as the
price of 40 registers a sum of 88~l. It deducts the cost of manufacture at 8l.
per register, and agent's commission at 20 per oent., and brings out a net profit
of 38St. If this abstract was lodged for the Messrs. Howard, their Counsel 5
departed from it at the debate in several particulars, and I understood him to
state ill argument that he could not maintain that more than 31 registers had
been sold in infringement of the Patent, but he maintained that the cost should
be stated as only 7l. per register, and that no commission should be deducted,
and he brought, as I understood, a net result of 500l. I may have misunder- 10
stood his contention because the State from which he spoke was not produced
or laid before me. For the Dey Patents Oompany it was contended that the
list of 31 registers included some that had not been sold, and others the sale of
which had not been proved; he maintained that the cost should be put at lOl.
per register and that commission should be deducted. He brought out 15
283l. 15s. as his net result. I am of opinion that the contention of the Messrs.
Howard as to this part of the case is sound. I think it is to be presumed that,
had the Dey Patents Company not .sold the registers in question, the Messrs.
Howard would have sold them; that the damage to them is to be measured by
the profit they would have made had they done so, that they are not bound to 20
deduct commission because they could have sold the registers themselves
without the intervention of an agent, and that in the circumstances the sum of
Tl; per register is a sufficient deduction on account of the purchase of the
registers. I think, however, that three registers should be deducted as having
been sent for exhibition and experiment, and as not having been sold. I have 25
no means of determining precisely the price at which they would have sold.

I assess the damages on this head at 450l.
II. In assessing the damages for the breach of the contract of October 1898,

it is to be kept in view, firstly, that the Pursuers had no right by express
contract to insist on the Dey Patents Oompany supplying them with registers, 30
and that no price was fixed at which they should be supplied. It might be
argued that an obligation to supply the Messrs. Howard with what registers
they required at a reasonable rate was to be inferred from the terms of the
contract of the 14th of October 1898, but there was no express agreement on
these points, which formed a great defect in the agreement. Secondly, it is be 35
kept in view that the Dey Patents Oompa1~y were not bound to procure Patents
on the continent for the invention of 1894; and, thirdly, that no such Patents
were obtained. Anybody had a legal right to sell, on the continent, Dey
registers made according to the invention of 1894, provided they could make
them or procure them. 40

There is, therefore, no question of Patent law involved in this second branch
of the case. The question is simply this. The Dey Patents Comparut had a
machine for sale, which, as it happened, was difficult to make for those who
had not the secret of it, and they contracted with Messrs. Howard that they
would not sell it to anyone outside the United States or Canada; that they 45
would, so far as they could, prevent any other doing so, promising, ., in all
" reasonable ways" .." to assist you to further the interests of the
" business for which you bought the Patent rights." The last words might
seem to imply that there were such Patent rights; but I suppose this must be
held to be an instance of what Mr. Dey chooses to call loose language, for 50
certainly there were no Patent rights.for the registers of 1894 on the continent.
The Dey Patents OOJnpany straightway sold these registers to Emil Breslauer,
in Germany. This was certainly a flagrant violation of a contract, for which
some damage must be assessed. Counsel for the Dey Patents OOlnpany main
tained that there should be none. I do not mean to say that the conduct 55
of .the Dey Patents Company may not be susceptible of extenuation or
explanation, and I observ-e that Dr. Dey says: "rfhe bargain I made with the
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"Germans I would simply have handed over to Howard when he paid his
" money."

Of course, in order to the assessment of damages it is necessary to prove not
only breach of contract but also damage resulting from it. That the" Dey

5 Patents Cornpany were not entitled to sell to Breslauer seems plain, but- the
damage which these sales did to Houiards is not so plain. There is a presump
tion in favour of the Patentee in cases of breach of Patent which does not apply
exactly when there is no Patent. But there is a close analogy between the sale
by a Patentee of the patented article after the Patentee has sold his right, and

10 the sale of an article over which the constructor has practical control and the
right of sale of which he has assigned. In the former case the law recognised
a presumption that the buyer of the Patent would have sold the article which
the infringer has sold, and by the aid of that presumption the amount of the
damage is readily enough reached in such cases. In this case the point comes

15 to this: A. has a machine for sale. By onerous contract he assigns the right to
sell it to B. He then, without B.'s knowledge, sells it to C. I think it is
equitable that A. should be held to have sold it for B., and that B. should have
the benefit of the transaction.

In this case there is, it is true, no clear proof that the Howards made any
20 attempt to sell the 1894 registers on the continent, and there is no clear

evidence to the effect that they knew anything about Breslauer, or would
have sold to hill] had they known. Yet it appears to me to have been the
clear duty of Dey Patents Oompany to have intimated their negotiations with
Breslauer to the Howards, and I think it is a fair and legitimate assumption

25 that, if they had done so, the Howards would and could have sold the
registers to Breslauer on the same terms as the Dey Brothers did, and that
Howards Brothers are entitled to damages assessed on that footing. This part
of the case is brought out in a Statement 998 of Process, in which I under
stand the case of Howards is expressed. It brings out two alternative results,

30 the one, a sum of 3457l. 9s. 4d., being said to be the profits actually made by
the Dey Patents Compans] according to their books, and the other a sum of
3939l. 3s., as the profit which the Messrs. Howard would have made had the ..
transaction with Breslauer been in their own hands. The Dey Patents
Compa'ny certainly do not admit liability on either footing. But the former

35 result is what would have been the result had the Dey Patents Comparty
handed over their bargain with the Germans to Hoioard Brothers, as Dr. Dey
says, in the passage from his evidence above quoted, had -been his intention to
do. And I think that the damages should be assessed on the first footing, and
not on the second. '

40 I rather think that the Dey Patents Company make out their contention that
70 registers fall to be deducted from the 341 on the Statement 998, as having
been sold before October 1898, and therefore not sold in breach of the contract
of that date. I rather think this appears from Alexander Dey's evidence,
taken along with the agreement between Stevenson. and the Dey Patents

45 Company, dated the 8th of July 1898. 'I'his is not a very clear point, but I
think it a fair deduction from the proof. That would involve a deduction,
speaking roughly (for which there seems no help) of about one-fifth, reducing
the net profit to about 2750l. I consider, however, that a further deduction
of 450l. or thereby should be made, because the deduction for the cost of the

50 machines is, in my opinion, understated. That would make the net profit
23001., at which sum I assess the damages on this second head.

I am of opinion that there is no sufficient ground at present at least for the
claim for future damage. It is in respect of profits which the Dey Patents
Oompany may hereafter make to Breslauer. I do not know what these may

55 be. There may be none, and they may have no relation to, the sales which
have already been made, and I propose to reserve all such claims. The result is
that in the action by Houard Brothers there will be decree for 450l., and for 23001.
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I understand that in the action by the' 'Dei! Patents aornpa~y against
Houiard Brothers, it is admitted that the Pursuers are entitled to decree for the
1500l. concluded for.

," His Lordship heard the parties on the expenses of the cause on the 23rd of
-October, and, on the 24th pronounced 'an interlocutor with findings on that 5"
subject which do not call for report.
, The Dey Patents Company reclaimed, and the case was ordered to the Roll.
Onthe 11th of June 1902 the discussion upon the reclaiming note took place
before the Second Division' of the Court of Session. The' arguments proceeded
upon lines similar to those which had been followed -before' the LORD 10
ORDINARY. For the Dey Patents OO}nprt1~Y it was argued that the contract of
the 14th October 1898 was not a completed or binding contract, the document
was 'not probative, and was conditional upon the Howard Brothers signing
another deed which was a counterpart of the .contract signed by Alexander Dey.
The expectation of procuring this "counterpart" from Hoioard Brothers was In
the inducing cause of the signature of Alexander Dey to the contract now in
dispute. Houiard Brothers having failed in their undertaking with regard' to
the" counterpart" the Deys were relieved from all obligations under the con
tract and the action in so far as founded upon the contract of the 14th of October
]&9-8 must fail. Alsoit was maintained that assuming the contract to have been 20
originally binding it was no longer in consequence of the agreement of the 3rd
of November, which had suspended all previous contracts and which mow
regulated the rights of parties.
'·After the submission of these arguments on behalf of the Dey Patents

Company the Court made it clear to Counsel that they considered that the ;1:)
contract was binding and valid and suggested that parties should arrive at an
arrangement upon the question of the amount of damages due for its breach.

,Parties having arrived at an agreed figure of 2250l. to be paid by the
J)ey'Patents . Company, the Court recalled the LORD ORDINARY'S inter
loentors 'of the 30th o{July 1901 a-nd24th of October 1901 in order to give 30

-effeet to the settlement.
. In the action by the Dey Patents ·Company against Howard Brothers they
found Howard Brothers liable for 1500l. Accordingly, as a result of the
conjoined actions the Court ordained the Dey Patents Uomparu) to pay the sum
of 750l.to Houiard Brothers and decerned accordingly, B5
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